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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERALD C. MANN
ATTORNEY SENERAL

¥on. Guinoy Hawkins
Countvy tor
Hendarsan County
Atbens, Texas

Dear S8ir:

5 lays the fine out in jaﬂ.. Ths
rilua his elaim for cne-half fess in

dagla filed, Undey the law governing Eram-

ining Triul Fees in Pelony Gasea the consteble

iz entitled to fees in conly aene case where all

of the cases arise out of the sams arrest, 1

s Just wondering if this sort of reasoning would

not apply in this gasa.

HO COMMUNICATION {8 TO SE CONSTRUED AF A CEPARTMENTAL OFINION UNLESS APFROVED EY THE ATTORNEY SENERAL OR FIRST ABSISTANT



Hon. quiney Hawkins, paze 2

"where the constable has three casepg
against the same man all of them coming from
the same arrest is the county 1liable to the
constable for ons-half fees in ea20h ssparate
case filed or only one case plus what ever mile-
"age costs there happened to be? He has actuale

ly only served one warrant and one commitment
on the personl™

Articls 1055, Code of Criminal Procedure of tha
State of Texes, as amendsd by the Forty-sixth Legislature
of Texas, effective kKay 15, 1939, reads as follows;

*The county shall not be liable to the ofe

- ficer and witness having oosts in a misdemeanor
case where defendant pays him fine end costs.
The county shall be liasble foxr one~half of the
fesg of the officers of the Court, when the de-
fendant faills to pay his fine and lays his fine
out in the county Jjail or discharges the same
by msans of working sush fins out on the coune
ty roads or on any ocounty project. And to pay
such half of costs, the County Clerk shall ig-
sue his warrant on the County Trsasurer in fave
or af such officer to be paid out of the Road
and Bridge Fund or other funds not otherwise
appropriated.”

Article 1065, Code of Criminal Progedure of
Texas, #dts out the fees to whioh a oonstable and other
peace officera are entitled.

Article 1011, Code of Oriminal Progedure of
Texas, reads as follows:

"o item of costs shall be taxed for-a
purported service which was not performed, or
Tor a service for which no fee ls expreasly
provided by law."

opinion Np. 0-106 and other opiniocns of this
department hold that & oconstable, or other peace offlicers,
are not entitled to fees except for services performed,
as outlined by the fee statute,



Hon. i;ulney Hawking, page 3

OFFENSE NO. 1, listed by you, in your letter,
as :

"Operating a motor wvshicle without lightas®™,

is spparently covered by Artiale 798 of tha Penal Code
of Texas,

OFFENSE NO. 2, listed by you, in your letter,
as

*Operating an unregistered vehicle",

18 apparently covered by irtiole 807b of the Penal Code
of Texas,

OFFINSE KO. 3, listed by you, in your letter,
as

*prunk”® ,

18 apparently covered by Artiole 477 of the Penal Code
of Texas,

Artiel r» 803 of the Penal Code of Texas, Xeads
as follows:

- "Any peave officer is authorized to arrest
without warrsnt any persen found committing =
viclation of eny provision of the preceding arw
ticlea of this chapter+,

Thig article of the Penal Code givesm peace of-
ficers the right to arrest without warrant persons found
conpitting a violation of Article 798 of the Penal Code,
Y0-wits the offense of operating a motor vehisle without
lights, but it doss not give pemee offiocera the right
to arrest without warrant persons violating 807b of the
Penal Code, to-witi the offense of opmting an unregis-
tered motor vehlele,

*A constebles is without authority %o ag-
rest without warrant for refusal to drive truck
to scales to ascertain whether or not the truck
was gverloaded under statute vesting pease of-



Fon. Gulney Eawkins, page 4

ficers with right to arrest without warrsnt if
breach of the peace ls being committed in of-
ficerts presence, operaticn of overloadesd truoks
not being per se a Ybreaeh of the-peace’.”

(HZ.: ve. 5T:TH, 96 S.5. (24), #8L.)

Tc be a "breach of the peaos™, the aet
ed of must be one wilich disturbe, or threateans to dla-

turdb, the tran~uillity enjoyed by citizens. (HEAD vs.
SIATE, supra.) '

*Irubkennesa ig not en offense against the
publiec peacs and a oonstable may not arrest for
drukkenness without warrant.® (KI¥G wa, STATE,
1038 S.W. (24) 754.)

Conference opinion Mo, 2728, of this departemmt,
written February 13, 1938, by H., Grady Chanédler and Gal-
loway Calhoun, Assistants Attcrasy Gensral, holds that
a ocommitment for w=ieh a peaca officer is allowed a Loe
of Ona {21.00) Dollar 1a for executing arn order of &
court directing that w person be placed in jail, and an
offieer 18 not allowed ito charge susd fes in the absence
of such ordari that a caplas or warrant is not a commiit~
mant for wiloh a fee lg allowed} that the juldgasut af a
eourt is not within itself a coumitizent for walch & fes
is allowsdj] and that a releases for wihich u LTS 50 O
cor is alloued a foo of Gne {$1.00) Dollar is for releas~
ing or discharging a defendant from tihe fores sad effest
of a judgment restralning him, _

Confarence opinion Nc. {8058, of this doparts
ment, sritten by the pressant adminlstration, follows con~
ference opinion £725, above referred to, and further holds
that & constable ia not eantitled to charge for subposnf~
ing witnssses unless hs actually suposnasd the witnazses}
anéd that the conatabls is sntitled to a release fee LT
ha releascs the dsfendant from the force and effest of a
Judgzent restralining him,

| You are, therefore, respectfully aeévised that
it is tie opinion of this department, that if the eun~
atable aotually arrented the defendant for cparatling e
motor vehiclae without lights, with or wiilwout warrant,
the constable wculd be entitled to a Twe (§2.00) Dollax



Hon. Quiney Hawkins, page &

rfee for arrest in this instance. If the constable ar-
rested the defendant with a warrant, for operating an
unregistered vehicle, he would be entitled %o a Two Dol
lar ?32.00) arrest fee. If he arrested him without a
warrant for this offense the arrest would be illegal,
ané the constable would not be entitled to an arrest

fee in this instance. If the constable arrested the de-
fendant for the offense of drunkenness in a publie place
with a warrant, he woubd be entitled to a Two (32.03)
Dollar arrest fee in this instance. If he arrested the
defendant for public drunkenness without a warrant, then
the arrest would be illegal ané the eonstable would not
be entitled to an arrest fea in thia instance.

If this defendant pleaded gullty to easch of the
. three listed charges, and was fined by the Justioce of
the pesace, then the constable would be entitled to such
fees as he actually sarned for such services that he act-
ually performed. If the constabls took and approved
bonds in each of thess cases, in the manner outlined by
law, then, in that event, the constable would be entitle
ed to such fees ,, on the other hand, if he &id not take
and approve bonds, as outlined by the gtatute, he ser-
tainly would not be entitled to any fee fortaking and
approving bonds. If legal commitments were issued in
sach of the three gases and were served by the consta-
ble upon the defendant by placing the defendant 4n Jall,
then, in that event, the constabls would be entitled to
a ooumitment fee in each case, However, if only che com-
mitment was issued, and only one commitment was served
by the constable, he would anly be entitled to one vom-
nitment fee. I the consteble released the defendant
from jail and from the foree and effeot of the three
Judgmente restraining the defendant upou the expiration
df his time in jall, then it is the opinion of thig de~
partment that the ocnatable would be entitled to & re-
lease fes of One (§1.00) Dollay in each of the three
cases. It is the further opinion of this department
that the constable would enly be entitled to the metual
mileage sost under Article 1085 of the Code of Criminal
Procedure, In other words, the constable iz entitled to
fees for such services as he aotually performed, for
which the law provides him compensation. The constable
18 not entitled to any fees for servicee which he does
not perform,
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Hon., Yuincy Hawkins, Puge 6

Under Article 1055, Code of Criminal Preooedure,
supra, the county would be liable to the constable for
ane~halfl of all of the legal fees of the constable, as
above indioated, where the defendant 414 not pay his
f:n;aiind costs in cash, but l1lald out his fines and ocosts

8lle

Trusting that this satisfaotorily answers your
dnguiry, we are

Very truly yours
ATTORNEY GENERAL OF TEXAS
~ .
w T 7
Fanning

Wme :o
wmirsob Aasistant
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